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A contract, interpreted in the light of developed Western
ystems (whether derived from Roman law or the Xnglish com-
mion law), is an agreement between two or more parties which
‘{lie Jaw malkes enforceable provided certain conditions are met.
Sometimes the mere agreement is made enforceable as in the
“case of the Roman consensual contracts, sometimes the law re-
- juires an element apart from the mere agreement such as consi-
“geration (the English comman law), transfer of property (the
“TRoman real contracts) or an oral or written formality (the
Roman verbal and literal eontracts). In all cases, however, the
. law has envolved a separate branch concerned with actionable
agreements, whatever the precise conditions for actionability,
and has provided a systematic exposition of the formation of
contract, the rights and duties of the parties and remedies for
breach. Even in a less developed stage when the element of agree-
ment may not have assumed its later dominant and unifying
role, the law may have recognized and regulated particular
transactions thus conferring upon them independent legal status,
ag in the case of the early stipulotio and muluum.

Chinese law in the period under consideration can be said
neither to have developed a distinct branch which can be
labelled ‘contract’, that is, one predicated upon the legal re-

(1) The T'ang dynasty lasted from 618 to 907 and the Bung from 960
tot 1279,



18 GEROFFREY MAC CORMACK

cognition of ‘agreement’, nor to have worked out a comprehen-
sive set of rules determining the conditions wunder which agree-
ments became actionable. Indeed it is even difficult to know the
extent to which particular transactions were accorded separate
legal recognition and regulated, as it were, in their own right
vather than as part of a policy of securing good order or an
attempt to find a common-sense golution to a practical problem.
The official law, comprised in the main of the code {I) and
statutes (ling) (%), paid little attention to what a modern lawyer
would term contracts. Tt introduced rules only in a limited num-
ber of special aveas such as the making of contracts by officials
with those under their jurisdiction, the extent to which cre-
ditors might resort to self help, the disposition of ‘family pro-
perty’ and the sale of slaves and animals in the official markets.
On the whole the state intervened to protect its interest in
securing good order and in the maintenance of family unity.

For most purposes the state and its magistrates paid no
attention to agreements entered into by private individuals,
They were left to buy and sell, incur debts, pledge or lease
property as they pleased without direct regulation of these
transactions by the state, subject to the limits already men-
tioned. Agreements rarely appear to have come before the courts
and where they did the court confined itself to an interpretation
of any relevant statutory provision and its underlying policy or
to the prevention of fraud. Tt did not work out a technical
jurisprudence governing the enforceability of agreements as such
or even of particular classes of agreement.

Since there was no class of legal experts from whom ordinary
people could obtain adviee, agreements tended to be short and
simple, expressed in non-technical language readily understood
by the parties. Yet it seems clear that, despite the absence of
lawyers, there were persons within the community who gave
advice to those proposing to enter into some trangaction. The
documents which have been preserved recording, for example,

{2) Imperial decrees (especially important under the Bung) algo
counted ag official law.

s
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-Gf}and, slaves or animals exhibit a certain uniformity in

_W.}e(tge of the approprldte wordlng.

Hence in congidering the T’ang and Sung law of contract one
essentially examining on the one hand the statutory rules and
“fli¢"other the terms of documents from this period recording
e, loans, leases and pledges. To the information gained from
éstéfsources one may add descriptions of the plight of debtors
pfé’ssed in non-legal sources and a few cases coming before the
ficial courts contained in casebooks produced under the Sung
lynasty These varions sources merit a brief description. The
utory rules are obtained from the dynastic codes (I}, sta-
utes promulgated by the government or imperial edicts. The
ang code itself was first promulgated in 624 A.D., an authori-
'aﬁve commentary added in 653 A.D. and the final revised
r_ei-sion of the code and commentary was issued in 737 A.D. (%).
‘he Sung code was promulgated by the first emperor of the
yuasty in 963 A.D. Tt reproduces the T’ang code but contains
ome extra material including rules relating to contract (). Sta-
“tutes contained administrative regulations often relating to
particular localities and did not provide for the infliction of
punishments (7). Ediets were rules on particular matters specifi-
ally issued by the emperor often in response to a memorial
“ywhich might itself be cited instead of the ediet as the authori-
“tative gsource. Actual contracts written on paper from the time
of the T’ang and Sung have been discovered in border regions of
China, principally Tun-hnang (%). They represent only the practice
of a small and remote area and hence generalizations drawn

{3) For further details see W. Jomwnson, The TPang Code I (1979), In-
troduction ; G. MacCorMAOK, The Tang Code. Barly Chinese Latw, Ir, Jur,
(1983).

(4) For further details see J.D, Langrols, Jr., ‘Living Law' in Sung end
Yuan Jurisprudence, Harvard Jowrnael of Asiatic Studies 41 (1981), 169,

(6} See D. TwrrcaETT, The Fragment of ithe Taeng Ordinances of the
Department of Waterways discovered at Tun-Huang, Asia Major 6
(1957), 28L.

(6} See L. Grres, Siw Centuries at Tunhuoeng {1944).
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from them have to be treated with caution, especially as it is
reasonably clear that legal practices varied in different parts
of China (7). The remaining sources (the writing of the T’ang
statesman Han Yit and two case books from the Sung dynasty)
are morve fully described below. When I refer in this paper to
‘contract’ or ‘the law of contract’ I mean such transactions and
the rules relating to them which would be considered contracts
in Western law. As I have said the Chinese perspective of the
Tang and Sung period is different from the Western.

THE LAW IN THEORY

1. The T°ang Code

The code has specific provisions on, or otherwise refers to, the
following classes of transaction that can be congidered as con-
tracts: loans of money or goods, sale, exchange, pledge, hire and
deposit. In addition there are references to ‘contract’ in general
and to gunarantors. A varied terminology is employed for the
designation of these transactions. Contract in general is de-
signated by cli (%), chao ch'uan (°) and gieh (). Chi and yich
appear to express written contracts. The ferm for guarantor is
pao (). Several expressions are used for borrowing, lending or
debt: tai (lending or borrowing) (2), chieh (lending or borrow-
ing) (), chia ching (borrowing) (*) and fu chai (debt} {¥). The

(7} J. Gurwet, Lo vente en Ohine @aprés les contrats de Towen-Houang
jwe-zt siecles), Toung Peo XLV (1957), 279 suggests with respect to
sale that certain contractual forms were observed throughout China of
the T'ang and Sung period. Cf. also the remarks of A.F.P. HULSEWE,
‘Contracts’ of the Han Period, in Il diritio in Cine, ed. L. LANCIOTIT
(1978), 33.

(8) Book 11, article 10¢; book 286, article 34 (commentary).

(9) Book 25, article 8,

{10} Book 26, article 10 and efr book 13, article 12.

(11) Book 4, article 7.v1 and cfr book 265, article 25.

(12} Bock 11, article 10; book 15, article 17.

(13) Book 11, articles 10, 11 ; book 1%, articles 18, 18,

(14) Book 15, article 16,

(15) Book 11, article 10; book 26, articles 10, 11.
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word for pledge is ehih (). For sale or purchase there is ku (),

Jnai (), mai (sale) () and # (purchase of grain) (¥). Exchange is

designated by mou (*!) or i (%), deposit by chi(®) and hire by
Fw (M), elien (%) or chiu (%),
“Phig variation in terminelogy iz worth noting because it
‘suggests that the transactions designated with different terms
Swere themselves recognized as being distinet. A fransaction of
‘toan, for example, was differentiated from one of hire and a
transaction of deposit from one of pledge. This does not mean
that they were recognized as distinct categories of legally en-
forceable agreements, nor even that the individually denomi-
nated transactions were recognized as separate legal institutions
111 the sense that there were rules of law defining the circum-
wtances under which each was constituted and the consequent
yights and duties of the parties. All that the difference in termi-
ology necessarily reflects is recognition that the transactions
_':e're factually different, having different objectives and en-

ailing different consequences. Furthermore a difference in ter-
miinology in some cases may be deceptive. There is doubt whether
-at least people in general would have drawn a rigorous distinc-
tion between sale/purchase and exchange although these trans-
actions are marked by different terms (7).

“With respect to borrowing or lending the code is concerned

(16} Boolk 26, article 12.
‘(17 Book 11, article 10.
8) Book 11, article 10.
19} Book 11, articte 10; book 12, article 14 ; book 13, article 3; book 20,
E'(l"__i‘_.icles 6, 8, 9. The character for sale (mai) is written differently from
e character for purchase (maei).
{20} Book 15, article 26,
“(21) Book 13, article 8,
(22) Boolk 20, article 4.
(28) Book 26, article 9. The character for deposit (¢hi) is written dif-
feérently from that for contract/doeument (chi).
{24) Book 15, article 12.1. The character for hire (fu) is written dif-
Terently from that for sale or purchase (%at).
(25) Book 15, article 12.i.
©(26) Book 15, article 28,
- (27) Bee further below.
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principally with loans made by or to officials and with the
imposition of punishments for such loans as are held to be
incompatible with the holding of office. Book 11, article 10 states
that officials who borrow (tai) property from persons within
the area of their jurisdiction are liable on account of ¢seng. This
means that the official is to be beaten or sent to penal servitude,
the severity of the punishment depending vpon the value of the
goods borrowed (¥). If the property borrowed is not restored
within 100 days the offence falls into a more serious category
(that of accepting property from persons within the area of
jurisdiction}, and there is an increase of punishment if force has
been used. The commentary to the article contempiates that the
property will be restored to the lender (by providing that even
in the event of an ammesty which exempts the official from
punishment the property is still to be restored), but no remedy
ig given him by which he can compel regtitution. The code looks
only at the illegal act of the official and not at the ‘rights’ of the
other party to the contract. According to the commentary there
is no offence if the goods have been restored before the matter
has come to light. The legislators do not consider the possibility
that the contract itself might be void or voidable.

Part ii of the article deals with officials who buy from, or sell
to, persons under their jurisdiction (¥), and part iii with cases in
which there is a written econtract under which property remains
due (avising from such transactions) (*'). At the conclusion of part
iii comes a further provision on borrowing. Officials who borrow
(chich) clothing, utensils, trinkets or the like and fail to restore
them within thirty days are made liable on account of tsany
with a maximum penalty of one year penal servitude. In the case
of minor articles of the kind described no offence is constituted
by the mere borrowing. Here it is the failure to repay within

(28) For the privileges open to officials by which the actual suffering
of these penalties might be avoided see the literature cited at note 3.
For further details on tseng see G MacCorMmack, The Concept of Tsang
in the Tang Code, fortheoming in R.LILA. (1986).

(29) See below,

(30) See aiso below.
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a certain time that first attracts a penalty. From the context one
has to supply the fact that the official borrows from persons
-under hig jurisdiction. The commentary, after stating the penalty
for the offence, adds that the articles borrowed are to be restored
to their owners, but again does not confer a means of recovery
or a remedy on the owner. It doeg not seem that failure to restore
~would have constituted theft. Nor is it clear that, where the bor-
crower was an official, the creditor, the person entitled to the
“property, was permitted fo exercise self-help and seize from the
“ptficial property equivalent in value to that borrowed {*).
* Book 11, article 11 deals infer alia with the borrowing {chieh)
Lby supervizsory officials of slaves, cattle, horses, camels, mules,
fonkeys, carts, boats, milly, houses, shops and the like from
persons under their jurisdiction. In such a casge the value of the
_1_iSe of the property or the rent is to be calenlated (*). The offence
“committed by the supervisory official is defined as the accept-
arce of that amount within the area of his jurisdiction. The final
opart of the article allows for ceriain exceptions such as bor-
wing on account of family marriage or death.

Several articles deal with the bhorrowing by officials of pro-
erty owned by the government. Book 15, article 13 concerns
the case where the various kinds of property detailed in book 11,
ticle 11 are owned by the government. Tf a supervisory or
stodial official borrows for his private use any of these items
or:lends them fo another he is to receive a beating of fifty blows
with the light stick and may in addition (depending on the cal-
tilation of the value of the use or the rent) have committed the
ffonce of accepting property within the area of jurisdiction.
‘nicreased penalties apply where the official borrows govern-
ment donkeys or horses used in the postal and courier service.
Tlie term in this article for both borrow and lend is chieh ().

Book 15, articles 17 and 18 continue the theme of article 13,

(81} For self-help in cases of debi gee below.
: (32) The commentary to the articie lays down how this is to he done.
(33) The person to whom such property is lent appears to be subject
-0only to the beating prescribed as the minimum penalty for the offence;
‘cannot have committed the offence of accepting property within the
efi of jurisdiction, confined to supervisory officials,
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According to article 17 if a supervisory or custodial official
borrows (tai) for his own use or lends (fei) to others property
owned by the government and there is no written record of the
transaction the offence of theft is committed. If there is a writ-
ten record the offence is treated as though it were theft (*).
Article 18 puts the same situation except that the word for bor-
row and lend is chieh not tai and the penalties are much lighter,
The act of borrowing or lending to another is punished with a
beating of 50 blows with the light stick and if the goods are not
returned within ten days a further penalty in proportion to their
value is incurred (). The commentary describes the property in
question as clothing, curtains, mats, utensils, trinkets and the
like.

Two problems are raised by these articles. First, how are
articles 17 and 18 of book 15 to be distinguished, and second,
what is the relationship between these two articles and the other
articles dealing with borrowing by officials. As to the first pro-
blem Deloustal’s suggestion is that the difference can be ex-
plained through the use of the terms fai and chieh. He takes fai
to refer to ‘préts de choses susceptibles de rapporter un intérét
ou un bénéfice queleconque, comme l'argent, les graius, les ani-
manx’ and chieh to refer to ‘préts d’objets gni ne sont pas de
rapport, tels que vétements, meubles etc. {(*%). The difference in
the penalties established by the two articles, together with the
kinds of property enumerated in the commentary to article 18
suggest that taé may be referring to a more important kind of
property than chieh (), but whether the distinetion is exactly
that stated by Deloustal is doubtful. Book 15, article 13 and
commentary which deal with slaves, animals and other produce
bearing or interest yielding property use the term chieh and not
tai (**).

(34) For the distinction see the article cited note 28,

(85) The penalty technically is « Hability on accouni of isang with a
decrease of two degrees ».

(38) R. DerousTar, La Justice dens PAncien Annam, Bulletin de UHcole
Francaise d'Beiréme Orient, 13 (1913), 20 n 3.

(87) Cfr also the terms tai and chiel in book 11, article 10 above.

(38) Bee also book 11, article 11 above,
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In considering the relationship between these various pro-
Aisions on borrowing by officials one can detect a certain paral
elism between those which refer to private property and those
. which refer to property owned by the government. Thus book 11,
article 10 puts two cases where private property is borrowed,

he one designated by fai and the other by chieh. Tai is not de-

ined but chiel is defined as ‘the borrowing of clothing, trinkets,
utensils and the like’, The implication is that fei covers all other
zind of property. Hlowever article 11 of the same book establishes

-gpecial rule for certain classes of property (slaves, animals,

arts and 8o on) where there is an element of value of use or

'ent; to be calenlated. But the word for horrow in this article js

Tieh and not tai. Exactly the same contrasts occur in the

rticles dealing with the borrowing of property owned by the

overnment. Boolk 15, articles 17 and 18 echo the distinctions

é{’ween tad and chiel of book 11, article 10 and article 13 of the
me book corresponds to book 11, article 11. The main difference
tween the case where private property is borrowed and that
Whére property owned by the government ig borrowed is that
”:e' penalties for the later are more severe.

= Other provisions dealing with contracts by officials concern
ale and hire, Book 11, article 10.ii deals with the case in which
i official trades with persons under his jurigdiction. The profit
makes on a transaction {sale or purchase) is to be calenlated
nd falls within the offence of soliciting property within the
irea of jurisdiction (¥). Part iii of the same article considers the
ase where a written contract (chi) has been drawn up providing
or the payment of property by a certain date. If the debt (fu
hai) 8o contracted is not discharged within fifty days of the stip-
ted time the offence of aceepting property within the area of
urisdiction is committed (). The commentary explaing that this
efers to contracts made in the course of trading between the

{89) If force has been used to induce the transaction the offence is
hieé more serious one of subverting the Iaw.

2(490) Aceording to the commentary the case of faflure to pay within the
period of fifty days ig dealt with by the ordinary rule on failure to repay
i1 debt (see below),
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official and a person under his jurisdiction. One notes the dif-
ference between the case where a profit is made on a sale or
purchase and the case where the official does not pay what is
due under a contract. The latter is treated as accepting property
within the area of jurisdiction, the former as golieiting property
within the area of jurisdietion which is punished one degree more
severely ().

Book 15, article 23 prohibits supervisory officialg from hiring
within the area of their jurisdiction persons to convey the taxes
of the area to the capital. The term for hire (chiuw) is different
from that used in the otber articles referring to hire. Officials
who disobey are liable on account of tsang with respect to the
profit which they have made. Tt is not entirely clear what this
profit is. Possibly they are able to hire more cheaply within
the area of their jurisdiction and might keep the difference
between what they paid and what they would bave had to pay
if they had hived outside the jurisdiction.

The remaining provisions in the code touching on coniracts
relate to transactions entered into by ordinary persons. Book 15,
article 16 deals with a special kind of borrowing. Pergons may
request the loan (chie ching) of property owned by the govern-
ment such ag tents or cushions necessary for the conduct of
special ceremonies. Here the borrowing is permissible and the
offence is constituted by the failure to return the articles within
a certain time, the maximum penalty being a beating of 80 blows
with the heavy stick. If the articles ave not returned and,
further, put to private use by the borrower the penally is in-
creased up to a maximum of penal servitude for one year (*).

Two articles deal with the general problem of debt. Book 26,
article 10 provides that in all cases of debt (fu chui) where the
written contract (chi) is disregarded and what is owed is not
paid by the due time there ig to be a penalty the severity of which

{(41) Book 11, article 8.

(42) Part ii of the article deals with the case where the objects have
been lost; if the borrower acknowledges this and reimburses the value
there is no offence; if the matter is disclosed by others the case is treated
in terms of theft.
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épends upon the value of the property due and the length of
ime there has been default. The penalty ranges from beating
with the light or heavy stick to penal servitude. This article has
-wide scope. It coverg the case of any contract (loan, hire, sale,
pledge) under which property is owed. It is not restricted to
gpecific cases of borrowing. Furthermore its provisions only seem
to.apply where there is a written contract specifying what is
owed, Purely verbal arrangements would not attract the penalties
; r'dvided for default. Nothing is said of a right of the creditor to
bé repaid nor iz any remedy to compel repayment given to him.
'he concluding words of the article appear to require the court
to. order repayment of the debt, and the commentary contem-
plates the possibility that the court might direct a postponement
order to give the debtor further time to collect what is due.

‘The succeeding article (26.11) by implication permits the ere-
tor a limited privilege of self-help. If a creditor does not in-
¥m- the appropriate court of the debt due to him but instead
seizes from the debtor property in excess of the debt he is Hable
aecount of fseng to the extenl of the excess. There are two
points to note here. First the primary obligation of the creditor,
ere the debtor is in default, is to notify the court. Presumably
& court then swummons the debtor in order to determine what
p_ﬁiﬁshment is due ag well as to see if any further delay should
be accorded. But it does not seem that the court will directly
help. the debtor by official distraint on the debtor’s goods.
icond, i the credifor, instead of notifying the court, heips
mself to the debtor’s property and takes no more than the
ilte of the debt he commits no offence. Presumably in this case
the debt is deemed to be discharged and the debtor himself is
(-ék_é_mpt from punishment (even though in default at the time of
the seizure of his property by the creditor). If the creditor takes
_ d much the same consequences follow with the addition that
he now himself commits an offence for which the court will
'mpose a punishment. Possibly the court would also order the
ret_um of the excess to the debtor but the latter’s remedy to
recover this remains unclear.

_ 'Indirectly, therefore, the code does supply a creditor with an
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effective remedy for the recovery of a debt. Although he cannot
malke use of the court personnel to obtain property from a debtor
he can exert considerable pressure in order to obtain repayment.
Should the debtor have property he is likely to pay rather than
face the infliction of the penalty provided by the eode for defanlt.
Fven if he personally has no property, relatives may contribute
to save him from a court appearance. The court will not take
cognizance of the debt unless it receives an application from the
crveditor. He is in a position to use the threat of applying to the
court as a bargaining counter with the debtor.

Some interesting information on hire is given incidentaliy in
an article primarily concerned with the imposition of Hability
for death or injury caused by a domestic animal or dog (hook 15,
article 12). The second part of this article establishes an excep-
tion for the case where someone has been hired fo cure a sick
animal and is killed or injured. Two kinds of hire are distin-
guighed. The first, designated by the term ku, involves payment
of a fee to the person hired (**). In this case no liability attaches
to the owner if the person hired is killed or wounded. The second
kind, designated by the term ch’ien, is gratuitous, In this case
the owner of the animal is Jiable for death or injury according
to the law of fuo shih (%) ; he is required to pay a sum of money
to the victim or his relatives. The reason for the difference in
the treatment of the owner’s liability seems to lie in the presence
or absence of payment. If payment is made the person under-
taking the cure ig assumed to bear the risk of injury. The pro-
vision is interesting because it appears to evidence recognition
of a distinction between a non-gratuitous and a gratuitous
hiring of services.

Book 26, article 9 deals with deposit. One who receives on

(43) See the commentary to 12.1.

(44) A killing or injury is kuo shilh where it is the result of an acci-
dent. In such a case the person responsible may redeem himself from the
normal punishment for Xkilling or injury by making a payment (the
amount of which is prescribed by the law) to fhe victim or hig family.
See further (. MacCormAcE, Menial States as Oriteria of Ldability in the
Tang Code, RLD.A. (1984), 41 1.
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deposit or trust (chi) another person’s property is liable on
iccount of tsanyg (with a decrease in penalty of one degree} if
e 1ses oF disposes of it. Farthermore if he falgely states that an
‘gnimal enirusfed fo him has died or an object been lost he is
liable under the offence of obtaining property by fraud and
Teceit (with a decrease in penalty of one degree). A guestion
1id answer in the commentary to the article raise the point :
what is the position where an animal has in fact died or an
;ff_;i'_c_le genuinely been lost ? Ig the depositee in this case liable for
h_e_":'_value, although he committed no offence? The answer dis-
ngnishes between the case where an animal has died and the
ase. where an object hag been lost. For the latter it cites as the
pp;i'bpriate analogy the article in the code on the loss of prop-
ty owned by the government or a private person under which
e person who loses it is liable to make restitution of the value
ple'ss the logs has been occasioned by forcible theft (*%). Hence in
he present instance the depositee is required to make restitution
the value of the lost article unless it has been taken from
m: by force. For the former cage the relevant analogy is sup-
lied. by a statute dealing with the herding or stabling of
mals. If the death was ‘reasonable’ no compensation needs to
‘paid, if it is not ‘reasonable’ the ‘decreased value’ of the
nial is to be paid (*). ‘Decreased value’ is elsewhere defined
mean the difference between the valune of the animal when
ve and its value when dead (¥). ‘Reasonable’ is not explained
ut I:)resumabiy refers to the exercise of proper care in looking
ﬂ:ér_{_.the animal.

- reference to pledge occurs in the context of the offence of
ing a free person into a slave (®). The situation contemplated
he article and the commentary seems to be one in which a
0_1_"eithe1' gives himgelf as a pledge (chih) to the creditor as
ty for the debt or gives a young relative as pledge (¥). In

5)- Book 27, article 28,

{46) For this statute see the commentary to book 15, articles 1.8,

{7y See the commentary to book 15, article 8.1,

48): Book 26, article 12.

(4__9_) The wording of the article literally refers to the using of a free
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both cases the offence committed is that of selling oneself into
slavery with a decrease in penalty of three degrees. If the cre-
ditor knows the true status of the person given as pledge he is
also held to have committed the same offence with a further
reduction of the penalty by one degree. Furthermore in this case
the value of the labour obtained from the pledge is to be cal
culated and set off against the debt.

Although there is recognition in the code of distinet trans-
actions which may be termed hire, deposit and pledge, it would
he difficult to conclude that there is recognition of these trans-
actions as separate contracts each with its own particular in-
cidents. The code does not operate with a general model of
contract. Therefore one cannot say that the transactions of
hire, deposit and pledge are regarded as particular contracts
which conform to the general model. The code does lay down
specific rules which are to apply in the case of particular trans-
actions. Thus it determines, in a given case, the circumstances
under which the person hiring is liable for injury suffered by
the person hired, or those under which a person receiving a
deposit is liable for the loss of the object. It regulates also the
consequences of a particular case of pledge. But in none of these
cases is the code working out or establishing rules applicable to
transactions considered as contracts. It is not, for example,
spelling out the consequences of agreements macde hetween two
persons. Nor is it even establishing the incidents of specific Jegal
institations whether regarded as agreements or not. It is at-
tempting to solve commonly found problems by determining the
conditions under which a penalty is to be incurred.

Most of the provisions of the code that fouch on contract
concern sale. These may be divided into twe groups, those con-
cerned with the sale of land and those regulating the sale of
goods in the markets. The theory underlying the provisions on

man as a pledge. Lin translates; « Wer freie Menschen alsg Schuldknechte
filr eine Schuld verwendet, wird entsprechend dem Delikt des Menschen-
handeln (jedoch) um drei Grad niedriger bestraft» (Lan Pen-Tien, Vergei-
selung und dingliche Bicherungsrechic ine Ohinesischen traditionellen
Privatrecht {thesis, 1976}, 84}.
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he sale of land is that all land belongs to the state (the emperor)
aud is allocated to individuals in various categories. In principle
4 ig inalienable but certain exceptions are permitted (¥). Conse-
'-ﬁ:ently the code itself is principally concerned with establishing
the penalties for nnlawful sales of land, whereas the land sta-
tutes regulated in detail the conditions governing the sale of
land in the few cases for which it was aunthorized. Thus book 12,
article 14 provides that those who sell (mai) ‘personal share’
id (*') are to receive a beating the severity of which depends
pbn the amount goid. The land is to revert to the original owner
nd the price is forfeit to the state. Thug the seller iz punished
~the beating and the buyer penalized by loss of the price. The
gmmentary enumerates the cases in which land may be sold.
These are: ‘in the case of lands held in perpetuity (*) where the
-a'iﬁiiy is poor and it is sold teo defray funeral expenses, or in the
case. of personal share land, where it is sold to provide the cost
“a.homestead, or a mill or a store of something of like sori,
where one was removing from a restricted to a broad locali-
(%) oneis allowed to sell according to the statutes’ (). Other ex-
ptions are the cases of land donated by the emperor and land in
yerpetuity held by officials of a certain rank (%), Book 13, article
rovides an increased penalty where a person wrongfully
laims private or public land and purports to sell (mei) or
xchange (mow) (%) it (7).
Where a sale of land was permitted certain formalities had to
je:completed. A statute of 737 A.D. requires the parties to notify
Lie appropriate authority so that the land may be transferred to

50) For the details see D, Twrronerr, Finenecial Adminisiration under
e T°ang Dynasty, 2nd ed. (1970}, 1£f esp, 4-5.

'51) This is land allocated to individuals which in theory reverted to
he state when the occupier reached the age of 60 (T'wrroHETT, 0p. 0it., 4),
7(62} This is land allocated to individuals to be inherited by their heirs.
(53) For the meaning of this see TWITCHETT, 0p. cit., par. e,

O4) Tranglated by TwWItcHETT, 6p. cif., 136.

: See also articles 15, 20 of the Land Statutes, TwITcHETT, 0p. cit., 129,

#(56) Here sale and exchange are given separate linguistic recognition.
diother provision (boolk 20, article 4) also describes exchange as mou 4.
:_This deals with the exchange of private for official property.

“{57) Bee TwrTcHETY, 0p. cil,, 138.
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the household register of the purchaser. If the authorities are
not informed the sale in effect iz void. The land reverts to the
geller and the purchaser forfeits the price (¥). It does not appear
that any penalty is imposed on the seller. Hence the real obli-
gation to see that the authorities were informed rested on the
purchaser as he was the only party to suffer a loss in the event
of a failure to comply with the regulations (*).

Another article from a statute of 737 imposes further restric-
tions on dispositions concerning land, but its exact meaning has
been interpreted differently. According to Twitchett it enacted
that ‘persons may not rent out or mortgage lands’ (%} but von
Senger’s version has ‘vom Staat zugeteiltes Land darf nicht
unter Vorbehalt des Riicklkaufsrechts verkaunft ({eh ling) oder
verpfindet werden’ ('), In view of the fact that the leiting out of
land to tenants appears to have been common (%) von SBenger’s
interpretation of ieh ling ag ‘sale with an option of repurchase’
is to be preferred. If this prohibition is infringed the transaction
is again to be void, the land is returned to the original owner but
the ‘purchaser’ forfeits what he has paid. Where sale of land is
permissible, then sale with option of repurchase and pledge are
also permissible. Further the article provides that where the
landholder is required by his employment to be away from the
land and there ig no one in his family able to cultivate it he may
gell (with the option of repurchase) or pledge ().

(58) Article 17 of the Land Statutes (I'WrTcHETT, op. ¢it., 129; H. von
SexeEr, Chinesische Bodeninstifutionen im  Taiho-Verwellungskoder
(1983), 78) and cfr also the commentary to book 13, article 3 of the code
where it iz said that the seller retains the standing crops (T'wIrcHETT,
op. cit., 138),

(A9} The requirement of registration may algo have applied to pledge,

(60) Article 20 (PWITOHBTT, op. cit., 130).

{61} Op. cit., T9.

(62) Cfr TwIrCcHETT, op. cit., 196, 241f,

(83) The text of this article has not been available {o me, so that I
hiave been unable to identify the exact technical expressions used. T"ieh
ting may correspond to ten or #ien mai (where delivery of possession is
given) and the expressions transiated as « pledge» to i fong (when the
land is pledged butl the creditor does not obtain possession until default).
See further below,
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One can see that the legislature in establishing the conditions
inder which the sale or pledge of land might lawfully oecur
wag not interested in the agreements to sell or pledge as suel, Iis
ntervention was directed at ensuring the maintenance of a parti-
cular system of land tenure under which the land obtained by
ndividuals from the state was in prineiple to be inalienable.
This system of tenure was linked to a financial policy under
which taxes and labour service were to be rendered in return
for the land. Tt was important for the state to know who was res-
p'onsible at any given time for the taxes or service; hence the need

to insist on registration where land was gold.

The second group of provisions (supplemented again by various

statutes) on the sale of goods, particularly in the markets, re.
presents the most deiailed treatment to be found in the code of
any aspect of the law of contract. What one has
rules regulating the conditions under which tr
out in the markets (%). Apart fr
and vnauthorized weights and
cials in charge of the marke

is a number of
ade may be carried
om prohibiting the use of incorrect
measures and requirving the offi-
s to fix just prices and prevent un-
fair trading practices (®) the code contained important rules on
the quality of the goods sold and on the procedure for the sale
of important commodities like slaves and animals. Book 26,
article 30 imposeg penalties on the seller of ‘utensils and such
things as hempen or silk cloth which was fragile, not made of
the appropriate materials, was short in length or marrow in
width’ (%), Tt makes no difference whether the seller is himself
the manufacturer or a merchant dealing in articles made by
someone else. The officialsg in charge of the market incnr the
same penalty if they know the circumstances and a penalty two
degrees less if they do not. The commentary provides that such
objects ag are fragile or not made of proper material are to be

(64) These were the markets establish
cities and major towns, See generally D
System, Asia Major XTI {1966), 202.

{63) The relevant articles and statutes are transl
op. cit., 243¢F,

(68) TwITcHRETT, op. cit., 244,

ed by the government in capital
. TWIiTQHETT, The Tang Market

ated by Twrrcnerry,
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confiscated by the government, while those which are too short
or narrow are to be returned to the owner. Presumably this
difference in the fate of the defective object reflects the fact
that the use of improper materials was more serious than the
supply of an object properly made but of deficient size. Nothing
ig gaid of the position of the buyer. In view of the express state-
ment in the rules of the sale of land concerning forfeiture of the
price, one has to assume that, in the absence of such a statement,
the buyer was entitled to recover his price, though it does not
appear how he was to do this.

Tor the sale of slaves or animals in the market special for-
malities have to be observed. Book 26 article 34 provides:

In all cases of the purchase of male or female slaves,
horses, cattle, camels, mules and donkeys, if within three
days of the payment of the price a market certificate (shih-
eh’iign) is not drawn up, the purchaser will be liable to a
beating of thirty strokes, and the vendor to one degree
less.

Tf within three days of the drawing up of the certificate
it should prove that there was some long-standing weakness
or sickness, it is permissible to cancel the sale. But if any-
one should attempt to cancel a sale without there being any
such sickness, so as to cheat the other party, the sale shall
be held to be legal, and the offender will be liable to a
beating of forty strokes.

If after the sale is completed the market office (shili-ssu)
does not issue the certificate at the correct time, the of-
ficers responsible will be liable to a beating of thirty
gtrokes for a delay of one day, the punishment to be in-
creased by one degree for each further delay of one day, the
maximum penalty being a flogging of 100 blows ().

The commentary makes it clear that the power of rescission
exigts where the buyer first discovers the existence of the
‘long-standing weakness or sickness’ after the certificate of
purchase (the written contract) has been drawn up. It does not

(67) TwWITcHETT, 0op. cit., 246,
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seem to have been relevant whether the seller had knowledge of
the disease or not. An enigmatic phrase at the end of the com-
mentary appears to mean that the code does not affeet contracts
(chi) established outside the markets. Such contracts may es-
tablish any length of time they wish for the exercise of a
power of rescission by the buyer (%}.

© What was the object of the code in legislating on the sale of
oods in the markets? Gernet in his discussion of the provision
on slaves and animals remarks:

Encore cette 1égislation #’est-elle bornée sans doute i
consacrer des régles coutumisdres: son objet essentiel est
d’assurer le contrdle des transactions et Pordre public, non
pas de protéger les droits des parties. Mais on est sur le
chemin d’vn droit eivil: Voriginalité principale de cette
législation est de porter une attention particuliére i la
garantie contre les vices, non seulement dans les ventes
d’esclaves, mais aussi dansg les ventes d’animaux (%),

:('_)ne wonders whether one should press too far the distinction
between ‘contrelling transactions in the interests of puble
order’ and ‘protecting the rights of the parties’. Undoubtedly
the legislation dealing with transactions in the markets as a
whole was designed to ensure the orderly conduet of proceedings
in them, especially the vast markets of the two capitals. At the
‘same time the rules on the qualities of the goods sold and the
presence of disease in slaves or animals do show a concern for
_the position of the buyer. It is not difficult to detect in them a
desire to protect the buyer against sharp practice ou the part of
the seller. There appears to be here an element that can be
described ag ‘protection of the rights of the buyer’ (),

- (68} Cfr Gmrner, T"oung Pao XLV (1057), 806ff. He translates: « Il

- 'est pas guestion, dans les lois, de contrats privés. On ne se conforme

- pas aux fermes convenus dans les actes privés ». See also the discuszion

~ of the particular contracts in the section « The Law in Praetice » below.

: (69) On. eit., 307,

) (70) An interesting parallel to the T’ang legislation is furnished by the
edict of the aediles on the sale of slaves and animals in the Roman

mavket.
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The documents in which a transaction is recorded are sepa-
rately considered by the code in the context of public and private
documents in general. It establishes penalties for unauthorized
additions to or deletions from documents. Book 25, article 13
punighes as theft the talsification of public or private documents
with the aim of obtaining property. As examples of private
documents the commentary cites a general clags called wen
ch’uan which appears to include documents by which one ac
knowledges that one owes property or by which one undertakes
to pay out property (shou ling ch'uan fu chao #ich). Under
these heads would fall documents evidencing a loan, or acknowl-
edging receipt of another’s property and documents used in sale
under which the price is to be paid in the future (™). The code
does not single out written agreements for special treatment, nor
ig it dealing with the law of contract as guch. It simply includes
them in provisions concerned with the whole class of documents,
official and private.

The code recognizes the existence of guarantors (peo) in the
contract of sale but unfortunately says nothing about the
circumstances under which they become liable. The context is
that of the effect of an amnesty. Where an amnesty is proclaimed
and those who have committed the offences to which it relates
do not confess within one hundred days they are not to have the
benefits of the amnesty. However the relevant article (book 4,
article 7.vii) makes an exception in the case of guarantors. They
are not to be liable according to the terms of the amnesty
whether or not they confess within the required period. The
commentary merely says that sales and purchases have guaran-
tors (3). Glernet has suggested that a possible application of the
article would be a ease in which a guarantor guaranteed a sale
in which the goods sold had been stolen. Tf there is an amnesty
the seller is exempt from liability for theft provided he confesses

(71) The eommentary to book 25, article § which deals geperally with
the falsification of documents (not specifically in order to obtain prop-
erty) mentions ch'go sheng which appear to be decuments employed in
trade.

(72) Jomnsox, Tang Code 1, 195.
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rithin the period of 100 days, but the guarantor is inunune irve-
séetive of confession (™). What is not clear is the normal extent
of the guarantor’s Liability. Is he liable equally for theft with
the seller, or only where the seller cannot be found? Probably
{he latter was the case subject to the mitigation introduced by
the-article on the effect of amnesties. Although the commentary
only- mentions sales and purchases the same rule would have
plied to gnarantors under other contracts such as loan or

The Sung Code

urther statutory material is contained in the penal code of
he Bung dynasty promulgated in 963 A.D. (Sung hsing ung).
‘his--code in fact is a reproduction of the T’ang code with
casional supplements. It is these supplements which are im-
rtant in the present context. They consist of imperial decrees
‘statutes issued after the fingl promulgation of the T’ang code
7137 A.D., some indeed going back to the T’ang period itself.
The relevant material is inserted in the Sung code at two places:
"ffé_r’-book 13, article 5 {(dealing mainly with the sale or pledge of
family property’} and after book 26, article 11 (dealing with the
_dblem of debt). Although the general purport of the decrees
uotéd is clear there are some problems in obtaining an exact
_n__érstanding of their terms. T consider first those regulating
e'pledge or sale of property.

A'_ migcellaneous statute from the year 737 A.D, (%) prohibits
lor members of a family, where its head is available (%}, on

{73y Op. cit., 3341

7_4) Book 25, article 25 deals with the liability of guarantors in the
“conitext of various offences but says nothing of guarantors under con-
cts. Bee further below at notes 154, 155 and cfr the remarks of Niida
OBORU, cited note 160, L.

75) See Liw (cited above note 49), 142, Although the statute was issued
the same year ag the final revision of the T'ang code, it was not in-
iiorated in the latter,

"_76) This is defined as deing in a place not further than 300 & {three
ihake one mile} away and not separated by a barrier.
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their own authority from pledging (ehih chu) slaves, domestic
animals, land, houses or other property or from selling {mai)
land or houses (7). According to a strict construction of these
words junior members are not prohibited from selling property
other than land and houses. But one must admit that it is dif-
ficult to see why a distinction should have been drawn between
onte class of property which it is permitfed fo sell and one which
it was not, granted that property in neither case could be
pledged (™).

The statute continues by requiring those selling or pledging
guch property (as has alveady been described) () to obtain from
the appropriate public authority a certificate authorising the
transaction. Tf this certificate is not obtained the sale or pledge
is to be void (%), the property to be returned fo the original owner
and the price to be forfeit to the government. Nothing is said
as to the conditions under which the certificate will be granted.
From the context it appears that one faetor of concern to the
public authorities wag the question whether junior members in
wishing to dispose of family property were acting properly in
the absence of the Tamily head (¥). But even where the head was
himsel conducting the fransaction the certificate of official
approval was still necessary. Hence the authorities may have
been concerned not just with the problem of juniors acting on
their own initiative bui with other matters affecting family
well-being such as the extent fo which the head was acting with

(7T7) See GemnNer's interpretation, ep. cif., 302f. Liw (op. cif., 142) trans-
lates as though the junior members were forbidden to sell or pledge the
various classes of property, Strictly, Gerne1’s interpretation is justified
hecause the Chinese text is broken by the ingertion of a note between the
phrase « or from selling land and houses » and the next seection dealing
with the requirement of a certificate.

{¥8) Bee also the rendering by 8. SHicA, Family Property and the Law
of Inheritance in Traditional Ching, in Chinese Family Law aend Sociel
Change, ed. D.C. Buxpava {1978), 129 which simply omits the awkward
phrase « land and houses ».

(T9) On Lix’s interpretation of the text only land and houses are meant,

(80) The text does not use this expression.

(81) Cfr also the rule, cited below, on the offering of property to be
so0ld or pledged to successive classes of persons.
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thie consent of other senior family members. The fact that the
person purporting to alienate the property suffers no loss
whereas the person purporting to aequire it loses his money
tggests that it was mainly in the latfer’s interest to see that
thie formalities were obgerved. Why should the law have placed
thé purchaser or pledge-creditor in a less advantageous position
_th_aii the seller or pledge-debtor? Posgibly the reason was to
discourage unserupulous persons from taking advantage of
1ﬁior members in the abgence of the family head.

[his statute is followed in the text of the Sung hsing T'ung
' the words of a memorial to the throne (which must be taken
having been approved) again on the subject of sale and pledge.
@ operative words differ from that used in the statute.
tead of chil clidi (pledge) and mad (sell) one has tien mai and
tead of a description of the various kinds of property one
has the general phrase wu yeh. Tien mas is interpreted by Gernet
y expressing two digtinct transactions, a sale with an option of
purchase (#ier) and an ordinary sale (mai) (#2). On the other
and Lin takes the whole phrase fiem mai in the sense of
éﬂ_ge {(¥}). Further, in the later law tien moé appears to have
designated a sale subject to repurchase (). T have followed Lin
aking #ien mai ag expressing primarily the alienation of
d by way of pledge (¥), but have assumed it would also include
within its sphere of reference ordinary sale. The phrase wu yeh

he phrase tien mai, TwircHErT, Financial Administration, glossary, takes
phrase as meaning mortgage,

84) 8. vaw pER SPRENKEE, Legal Institutions in Manchu (1966), 106.
(85) L1y bimself, however, in translating a Sung edict (below) renders
' phrase on one oceasion as « verpfiinden oder verkaufen » (op. cit., 152),
(86) Op. cit., 303.

. Op. cit.,, 166 (see below). LR. Burns, Private Law in Traditional
Ching, unpublished Oxford University D. Phil. thesis (1972), 52 translates
e_lﬁh1'ase as ¢ immoveahle property ».
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AD. (¥) the phrase wu yeh ig used in conjunction with a separate
phragse meaning ‘land and houses’ it seems as though one has fo
take it as expressing the same notion and not as referring to
an extra or wider class of property.

There is another more significant linguistic problem. The
memorial in form says ‘in case of transferring land by way of
pledge (tien mai wu yeh) or of chih-ming chif-chit’. Gernet trans-
lateg the phrase chil-ming chili-chii as ‘4l arrive que le nom du
vendeur soit senlement indigué’ (¥) but Lin has ‘Alle Vertrige
tiber die Bestellung von Pfandrechten — sei es von Besitzpfand-
rechten, sei es von besitzlosen Pfandrechten (Chik-ming chih-
chit) ...” and states that one of the expressions used in T’ang and
Sung times for ‘das besitzlose Pfandrecht an Grundstiicken’ was
chifi-ming chif-chi (). Lin’s interpretation seems to fit the strue-
ture of the memorial better than Gernet’s and I have followed
it. Accordingly one hasg here recognition of two kinds of pledge,
that in which the creditor acquires possession of the property
pledged at the time the loan is made and that in which he
acquires possession only in the event of default (*).

The memorial specifies further formalities necessary for the
pledging (with or without immediate delivery of possesion) and
@ fortiori for the sale of land or houses. The seller (debtor) must
gign the contract (chi) in the presence of the buyer (creditor) or
his representative. For this purpose the seller is the head of the
family. If he is unable to be present no transaction is possible.
The only exceptions admitted are where he is outside China or
kept by war from being present. In these cases the public author-
ities may be agked to look into the merits of a proposed trans-
action and, if they approve, to grant a certificate authorizing
it to proceed, Tf junior members of the family deceive the family
head and on their own authority pledge and convey (tien mai) or

(88) This is considered below.

(89) Op. cit., 303.

(90) Op. cit.,, 196. Buans (thesis cited note 87, 52) renders the phrase
« make a hypothecation ».

(91) T am not eertain that the second case was confined to land.
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ledge without delivery of possession {(chih chii 4 teng) (%) such
: roperty, forging the signature of the family head, they to-
her with their intermediaries or guarantors (*) are to receive
Leavy punishment. The property and the money are to be
estored to their regpective owners. Tf the juniors have already
pent what they have received, it cannot be recovered from the
family head (*).
These rules appear to differ in important particulars from
hose established by the miscellanecus statute of 737 A.D. The
véumstances under which junior members can act without the
iily head are far more restricted ; the certificate of the public
'houtles seems to be necessary only where the family head
‘not himself conduct the transaction; and in the event of a
hsaction which does not comply with the rules, ag where a
ior member has forged the signature of the family head, the
ce is not forfeit to the government but, where possible, is to
returned to the purchasger (ereditor). In so far as the memo-
can be assumed to be later than the misceilancous statute
"provisions must be taken to smpplant those of the latter
here there is a conflict.

Tett there is a decree from the year 963 A.D. on the re-
p“cmn of property which has been pledged. The terminology is
1ewhat different from that found so far. The words uged to
iﬁbe the transaction with which the decree deals are tien
14 tang both taken by Lin to mean ‘pledge’ (*}). It is not certain,
vever that both had exactly the same sense. Tien may have
'same meaning as fien mai and rvefer to a case of pledge
here the property is ‘sold’ to the creditor with immediate
delivery of possession. I fang appears to be another way of
designating the pledging of land or houses where possession ig
ot “delivered to the creditor (%), Where property has Dbeen

e

92) GErvmr (0p. cil., 303) translates ¢ tang by « donner ... en dépdt »,
t'see further below.

93) Bee GERwET, 0p. ¢ii., 303 and note 2 on these.

(94): Bee also for this memorial BuRNs, op. cit., 52,

{95} Op. cit.,, 152.

6). See BURNS, op. cit.,, 3121
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pledged (either tien or i tang) and the time for repayment has
Passed, even though the principal debtor has died, it is still to
be possible for his heirs to repay the debt and redeem the
property pledged, provided the original agreement {ehi) is gtill
in existence. This seems to be straightforward.

The decree goes on to provide that if a period of more than
thirty years has passed and either no contract (¢hi) can be pro-
duced or that which,is produced is unclear, redemption is not
to be permitted. The person holding the property is to be free
himseli to pledge it by way of sale {tien mai} {*"). The interpre-
tation of this section of the decree presents difficulty. On the
wording it seems as though two conditions have to be satisfied
before the right fo redeem is lost: lapse of a period of thirty
years and the absence of a clear contract (ehd). However, taken
in conjunction with the first part of the decree which allows
redemption beyond the agreed time provided the contract gtill
exists, the condition that thirty years should have elapsed ap-
pears redundant. All that is relevaunt at any time is whether a
clear contract can be produced. Consequently one may ask
whether the second part of the decree should be read ag though
it were stating alternative rather than cumulative conditions.
On this interpretation the right to redeem is lost either if a
period of thirty years has elapsed or if no clear contract can be
produced. Other evidence, however, suggests that lapse of this
period of thirty years extinguished the claim not absolutely, bt
only where the claimant could not produnee clear evidence {*h.
Hence it is better to accept that the decree enacted that the right
to redeem was not lost unless, after the lapse of thirty years, no
clear contraet could be produced.

Finally there is a memorial which sums up the law of tien
mad as determined in a series of T’ang edicts commencing in
811 A.D. The first part of the memorial deals with bhoundary

(97) Presumably he might also sell it outright. L, in fact, translates
tien mai here as « verpfiinden oder verkaufen » (op, ¢it., 162),

(98) Liv (op. cif., 152) gquotes & decree of 1014 which also appears to
stipulate both lapse of 80 years and absence of a clear contract as con-
ditions for the loss of the right to redeem. See also below at note 110,
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lisputes which arise where the original family heads {and wit-
ésses) to 2 particular transaction have died leaving young and
ak heirs and the contracts (chi shu) are not clear. In such
case no claim is to be allowed beyond a period of twenty years
less the claimant has been living elsewhere (*). 1t is not clear
vhether the twenty year period stipulated in this memorial is
ntended to replace the thirty year period of the decree of 963
or . cases of redemption of pledged property or whether it is
m_ited to cases arising from boundary disputes,

S‘écondly the memorial places certain restrictions upon the
Iuss: of persons with whom property (land o honuges) might he
ledged or sold. A family head proposing a transaction of #ien
gicor ¢ tang must first offer the property to his agnatic re-
"ti:Ves; if they are unwilling to accept af a reasonable price it
to be offered to neighbours, and only if they are unwilling
rit be offered to other persons ("}, One can see a connection
stween the first and second parts of the memorial in that
mdary disputes might well arise from transactions of pledge
olving relatives or neighbours.

_Thiidly the memorial deals with frandunlent cases of repeated
D &giug (i teng) of land and houses {(wu yeh). The original
wier, intermediaries, neighliours or others who have signed the
contract (chi) are liable on the ground of theft to the extent of
Heir personal profit. The money is to be returned to those who
‘been deceived. Tf the owner of the property cannot pay all
11s due those who have signed, intermediaries, guarantors or
.ig'}i'bours, are collectively liable for ihe deficiency. The prop-
v is 10 be restored to the Person who first was entitled under
contract of 4 tang ("), The situation contemplated by repeated
: aSés__-of i tang at fivst sight appears fo be that in which the
ame piece of land is successively pledged to different persons
I ‘believing that he was alone in acquiring a claim, the
gor in all cases retaining possession. Yet there ave diffi

9} See Law, op. cit,, 153.

100) Ly, op. cit., 154 ; Burns, op. cit., 805.

101) Yaw, op. cit.,, 156, I owe the interpretation which I give of «re
eited pledging » to Dr. LR. BurNg (personal communication},
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culties with this interpretation. The memorial states that the
land is to be restored to the person first entitled under i tang,
implying that delivery of possession was contemplated by the
initial transaction. Further there is evidence from the Sung
and later periods showing that where the parties intended a
Pledge under which possession was to Pbass to the creditor it
might happen that the debtor before surrendering possession
repledged to another. Hence in the present memorial 4 tang ap-
pears to be used in a sense which embraces tien mai. Tt is still
possible, of course, that the rules established for this case would
have applied also to a case of pure i tang where no delivery of
Possession wag intended prior to default.

At this point may be considered a memorial from the year
822 inserted in the Sung code in the section following book 286,
article 11 dealing with the law of debt. The memorial is con-
cerned with problems arising from the borrowing of public
funds bui fouches on the practice of giving security withont
delivery of possession. It is not entirely easy to interpret. The
problem which the memorial altempts to resolve is the following.
A grandfather’s or father’s property (land and houses) hiag been
divided among his sons and grandsons. A long time afterwards
when they are living apart these descendents {or some of them}
wrongly borrow public money on the security of the original
property. The meaning seems to be that the public authorities
are made to believe that the property offered as security (al-
though there is no delivery of possession) belongs o the bor-
rowers (). When the debt falls due they are able to pay nothing,
A formal complaint is then brought before the court and they

(102) I am not entirely sure of the meaning of the text. Literally it
states: ¢ they (sens and grandsons) wrongly borrow public money offering
as security the old property ». Liv translates: « Sie haben von der offent-
lichen Behérde durch Belastung ihres Anteils Geld geliehen mit der Be-
grindung daf die Sachen ihr Eigentum seien » (op. cit,, 187). But it is
difficult to see how the debtors have acted wrongly if they merely borrow
on the strength of property which legitimately belongs to them. Burns
has «juniors living apart ... wrongly raise govermment money by hypo-
thecating (chih) old (that is ancestral, not self-acquired) property» (op.
cit., 813).
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ire- that the property has never been divided (the point, ap-
%’eiiﬂy, being that they in consequence have no realizable claim
if).. For this kind of situation the remedy requested in the
morial is that the persons who acted as guarantors for the
n'_'-"'should between them make good the amount due, that both
rsons who made false gtatements concerning the property
id:the guarantors should receive a beating and that if, under
riginal division, a debtor had obtained land this was to be
owards repaynient of the debt.

{ ‘doex not appear clearly from the memorial whether the
itract of Pledge’ was merely verbal or put into writing. The
probability is that a document was drawn up but an oral agree-
inay have sufficed, provided that is could subsequently be
_v_éd:- by means of wiinesses. One notes that the memorial con-
_p' dtes the maling of an application to the court. On this
“Lin remarks: ‘Die Volstreckung des besitzlosen Pfand-
s.erfolgte durch ein amtliches Beschlagnahmeverfahren’ ('),

wﬂl be seen there is evidence to suggest that the compe-
of the court to entertain applications concerning property
ad been pledged was not confined to cases in which there

eeh no delivery of possession (1%4). '

me general remarks may be made on the material of the
g code so far considered. Despite the fact that the code re-
oduces the articles of the T’ang code prohibiting, except under
ipecial cireumstances, the sale of land allocated by the state to
1éé, it is clear that this no longer in the temth century
nd almost certainly earlier) represented the law. The various
utes and decrees inserted in the Sung code all appear to
ime that the head of the household may freely sell or pledge
y of the ‘family property’ including land. The statute of 737
pears o require a certificate from a publie authority for every
in which land, houses, slaves or domestic animals are sold.
_s:just possible that at this time the law prohibiting sale
d was still technically in force in the sense that a certiti-

03) Op. cit., 187,
4} Bee below in the discussion of the recorded cages.
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cate would have been refused unless a proposed sale fell within
one of the permitted exeeptions. Later decrees, however, appear
to have dispensed with the requirement of a public certificate
except where junior members wished to sell or pledge in the
absence of the family head. Oertainly no hint of a restriction on
sale similar to that contained in the Tang code is found in the
Iater legislation (the Sung code itself apart).

Broadly speaking the Sung material attempts to deal with
three main problems: alienation of family property by junior
members without the anthorization of the head of the household,
redemption of pledged property after expiry of the contractual
time limit, and the fraundulent repledging of property. Why
should the government have intervened in these areas? Un-
doubtedly part of the reason, as one can see from explicit state-
ments in some of the memorials (%), was the desire to prevent or
minimize vexatious and inconclusive litigation, with the threat
of public disorder. At the same time there appears a very clear
and consistent policy of keeping family property within the
family. The vestrictions placed on alienation by junior members,
the generous provision for redemption and the instruction to
offer property first to agnatic relatives all evidence this policy.
Concern with obvious fraud made possible by successive pledging
of the same property may again stem from a desire to prevent
litigation and social unrest; equally it may reflect a desire to
prevent exploitation of individuals who have no means of
knowing whether property offered to them has already been
pledged or not.

The material inserted in the Sung code after book 26, article
11 is concerned largely with the problem of debt. First there is
cited the miscellaneous statute of 737, part of whose provisions
has already been considered (in relation to junior membersg
without authority disposing of family property). A further sec-
tion of the statute deals with the lending (ch’u chii) of (mov-
able) property by official or private persons. This excludes the

(105) For example, that on the problem eaused by an ancient division of
family property with subsequent fraudulent borrowing of public money
{(above).
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sdiction of the court where there is a private agreement (ehi)
ing out the terms of the loan provided that certain conditions
re fulfilied. What this scems to mean ig that the court won’t
erfere with the terms of a contract of loan if these conditions
thet. The conditions are: the interest stipulated in the con-
t.should not exceed 6 % per month and the total interest
verable should not exceed the amount of the capital (), the
itor should not in satisfaction of the debt seize from the
jtor property not authorized by the contract, and the debt
ich the creditor seeks to enforce {by the seizure of property)
shot]d be that from which in fact the overdue interest arises {'on.
the debtor has insufficient assets (") he himself or male mem-
“of his family are to enter the service of the creditor and
k for him. Neither the exact nature of this relationship nor
techanism by which it was enforced is specified. Where
pérty has been received ag security for a debt the creditor is
illowed on hLis own authority (without the consent of the
) to sell it. If the wnpaid interest came to exceed the
_:ﬂt of the capital and the debtor still could not repay the
bt the creditor might approach the relevant public anthori-
) for permisgion to sell the pledged property. Where this was

uted any surplus obtained on the sale was to be returned to
e:itebtor.

lecree of the Tang dynasty promulgated in 824 is repro-
d: This recited the problem arising from unclear writien
racts (¢hi) and provided that where a claim arising from g
't:'-'(fu chai) more than thirty Years old is made the court ig

06} The actual interest stipulated as lawful seems to have varvied
11 time to time, A statute of the Board of Finance ig cited immediately
‘the nriscellaneous gtatute, providing that the maximum interest
d be 4 %, per month for private loans and 5 % for pablic loans. See
Lien-shang Yawva, Money and Credit in Chine (1952}, 95 par. 10. 14,
(107) See GERNET, op. cit., 2001,
08) According to Gemnmr the phrase used for assets, olite tzu, means
éable property and livestock only, not land (op. cit. 334 n, 2). If this
rect one can perhaps discern a policy of the legislator directed to

ing land within the family. See also the discussion of the particular
Pdets below,

(_)9) Shil ssut, translated by Lan (op. cit., 117) as ‘Wirtschaftamt’,
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not to entertain it where none of the original guarantors {pao)}
can be produced and there is no clear written record of the
transaction (chi shu) (!"). Two important consequences flow from
this rule. If the period between the making of the claim and the
coustitution of the debt ig less than thirty years the court will
have jurisdiction even though the guarantors are not available
and no clear written evidence ecan be produced. On the other
hand if the period is over thirty years the court will not have
jurisdiction unless either the gnarantors are available or a clear
record of the transaction can be produced. Hence the thirty yeav
period does not extinguish the claim (as would be the case under
rules of negative prescription in Western legal systems) ;it
merely places an obstacle in the way of a claimant,

What is of particular interest in this material is the eaveful
regulation of the consequences of debt. One has to understand
‘debt’ in a wide sense as covering not just the standard case in
which A borrows money (or other goods) from B but also other
transactions under which one party became indebted to the other
{for example the purchaser for the price under a contract of sale
and the hirer for the fee under a contract of hire). The law is
concerned with a fair and reasonable adjustment of the respec-
tive duties of creditor and debtor. Thus the ereditor is entitled
to the services of his debtor {(or male members of hig household)
if the latter’s assets are insufficient to meet the debt, On the
one hand the debtor iz protected in that he is able to keep the
most important item of family property, the land and house (1),
and on the other the ereditor is protected in that he is enabled to
recover the value of the debt from the labour of the debtor or
his family ('*). Where property has been pledged as security for
the debt its disposition by the creditor is regulated by the law.
He may not sell it on his own authority and, where he is permit-
ted to sell, he must pay to the debtor the difference between what

(110) See GERNET, 0p. cif., 344,

(111) Thig is on the assumption that it has not votuntarily been pledged
to the creditor. In practice a debtor might find it difficult to raise a loan
unless he was prepared to pledge his land.

(112) Clearly this facility in practice was abused. See below,
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received and the amount of the debt. Finally persons are
tected from vexatious claims alleged to arise from long-for-
'g_ot't_en transactions where no clear evidence of {heir existence
a1 be produced.

THE LAW IN PRACTICE

‘'he rules stated in the previous section represent the law in
eory, that is, the law laid down by the central government to
determine the conditions under which transactions (which I
have termed contracts} might be made or enforced. But how far
were these rules obgerved in practice? Refore one considers the
gpecific evidence, there are three general observations that
should be made. The period from the beginning of the Tang
(6_18):_ to the end of the Sung (1279} is six centuries. It is incon-
eivable that there should not have been local variations in the
practice of transactions over thig period and highly unlikely
that the sparse statutory rules would have been enforced every-
lere throughout the empire from the time of their introduc-
tion until their repeal or replacement. In one particnlar and
oforions case, that of the prohibition of the sale of land granted
the state to individuals, it is known that from at least the
Hion of An Lu-shan in the middle of the 8th century the
statutory rules of the T’ang code were ignored. Nevertheless they
appear in the Sung code as though they still represenied the
v. It is also known that for most of the period, debtors were
& worse position than that contemplated in the statutory
iles. Interest rates in fact charged were higher than those
permitted by the code. Peasant debtors unable to repay their
ebts passed together with their families into the permanent
dervice of the great landowners (3.

Fortunately, two studies by Western sinologists have greatly
actlitated investigafion of the actual practices adepted in the

: {113) Cfr E. Barazs, Chinese Civilization and Buregucracy, ed. AF.
WriemT and tr, H.M, Wrramr (1964), 1175
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case of sale, These are J. Gernet’s Lu vente en Chine d’aprés les
contrats de Touen-houany (izx®-a° siécles) () and H. von Senger’s
Koufvertrige im traditionellen Ching (%), Both not only contain
the texts and translations of a number of documents from the
late T’ang and early Sung period but also valuable discussions
of the theoretical issues raised by the documents, The present
study owes much to these accounts, especially to that of Gernet.
Before the main issues are considered, a preliminary point of
terminology may be made. All the documents use the language
of purchase and sale (the characters for sale and purchase are
each romanized as mei) with the exception of one which provides
for the exchange of pieces of ground. Here the phrase hui po
appears as the operative term (). However, it would probably
be a mistake to interpret the documents as evidencing a clear
conceptual distinction between the transactions of sale and
exchange. Those expressed in the language of purchase and sale
are concerned with the exchange of one commedity for another.
Certainly the commodities of grain and silk or cloth appear
regularly to have the function of a « price » but this fact is not
a strong bagis for holding that the participants would have
recognized a clear distinction between sale and exchange (V).

The first issue to be considered is the relation between the law
in theory as represented by the codified rules and the law in prac-
tice as represented by the documents of the 9th and 10th centu-
ries. One has to bear in mind that the documents come from a re-
mote part of the empire, a border area in which rules laid down by
the central government may not have been given full effect (18),
Of the ten documents recorded by Gernet, four concern the sale
or exchange of land. None indicates that there existed any rule
under which the sale of land was prohibited and only one refers
to the fact that the public authority had approved the ex-

(114) ouwng Pao XLV {1957), 295,

(115) Published in 1870.

(116) GmrxEr, op, cit,, 383 ; voN SENGER, 0p. cit., 86,

(117) Ctr the remarks of voN SENGER, op. c¢if., 67f and esp. 112 and n, 10
in contrast to thoge of Geaner, op. ¢if., 308,

(118) See above at note 6.
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arige (). The fact that the other three documents disposing
fand do not say that the public anthority has approved or
provided for registration of the transaction does not prove that
seither of these acts occurred. Yet it is a distinct possibility that
alés: of land were completed without the intervention of the
ublic authority. An echo of the requirement that the parties
a contract of sale or pledge meet face to face when the docn-
ient is signed is found in four documents ranging in date from
41 A.D. to 991 A.D. These specify that the parties have met
is:to face and resolved on the terms of the contract (%),

The provisions in the T’ang and Sung codes on rescission and
efective goods apply only to sales concluded in the officially
_:ﬁ’irolied markets. The contracts recorded in the documents un-
discussion do not appear to have been made in such markets.
Tence, one would not expect the statutory provisions to govern
1e transactions, Although there is no hint in the docwments of
kind of Hability for the supply of defective goods established
‘the codes, there are formulae which may have been introduced
dér the influence of the codified rules on rescission. A contract
991 for the sale of a slavewoman in return for silk states:
« d’aprés les réglements officiels (ko), on n’est pas autorisé A se
dire » (). A similar formula occurs in a contract of 956 where
and is sold for grain and silk: « conformément 3 1a loi {fa), elles
ourront se dédire » ()., Other contracts contain a clanse

i_19) GERNET, op. c¢it., 382: ‘est intervenue une décision de Padministra-
n:autorisant I’échange de ces terres afin que chaque partie y trouve
_a‘_t;_tage’. The terms provide for ‘transcription sur les registres de l'ad-
iistration’ (388). This is an exchange conducted by heads of families,
;j_tmior members, C{r also voN SENGER, op. cit., 87, 88.

120) There is a difference in the formulation of the relevant clause.
hie earliest document {T41) has « Les deux parties se faisant face, on a
detole dessin des doigts pour servir de margue » (GenneT, 357; VON
ENeER, 105). The other three, all from the latter part of the tenth
tury, contain a formula to the effect that the parties have met face
--_I_face and have reached the decision recorded in the document (GERNET,
5;: 870, 877 ; von SENGER, 109, 99, 04).

121) Gerner, 365; vox SengEr, 109, Another contract of 976 has the
jine formula (GERNET, 377; VON SuNeER, $4).

122} GERNET, 870 ; voN SENGER, 9.
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prohibiting rescission (%), but do not refer to a source outside the
contract itself. Those which do (all from the early Sung period)
may reflect knowledge of the codified rules and acceptance that
these have influenced ordinary practice. The contract for the
szle of the slave-woman (but not those dealing with the sale of
animals) allows the buyer to rescind the contract if the slave
within ten days is found to have a disease ('*). Althongh the
period is longer than that preseribed by the codes (three days),
the possibility of rescission may have been introduced here on
the model of the rule applied by the codes to the official mar-
kets (159,

The second main issue is the analysis of the documents them-
selves. Beveral points arise for consideration. First, there is the
question of what may be called the source of the obligation. This
is a question which is raised in the modern literature. One has to
be careful that one does not trangpose a manner of regarding
contractual obligation to a context in which it has no appli-
cation. Discussion of the source of obligation is very much the
province of professional lawyers. No such class existed in Trang
or Sung China, and one cannot conceive that the actnal parties
or the experienced men of affairs who advised them were in-
terested in or even raised the question of source of obligation.
Consequently, one is more concerned with the identification of
actual practices which may, in an inarticulate way, have been
regarded as necessary for the completion of a transaction than
the discovery of specific rules defining the circumstances under
which the parties incur an obligation. Bearing this factor in

(128) See below.

(124} GmrNeT, 365 ; von Smxeeg, 110.

(125) Gerner (stressing the difference between the ease of the slave
woman and that of animals) argues that a clause permitting rescission on
the ground of a disease in an animal would not have been needed beeause
transactions (outside the official markets) would have been between
neighbours already sufficiently well acquainted with each other’s animals
(323). But the same argument would apply to the sales of slaves that took
place cutside the markets. Hence, one cannot tell why in this particular
contract & clause permitting rescission on the ground of disease was in-
serted.
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yiind, one may consider three possible « sources »: writing, the
¢tnal delivery of property and the agreement of the parties.

With respect to writing two points are clear. It is unlikely
hat in practice a transaction involving the sale or exchange
of ‘valuable property (land, slaves, cattle} wounld not have been
tten, each party obtaining a copy of the docnment, since
the contract usually contained conditions that were to obtain
the future after the physical exchange of commodity and
¢ had been completed. This fact is evidenced by the second
fit, namely that the document generally concludes with the
srvation that it has been drawn up as proof for fear of the
ibility of bad faith (). One is, therefore, inclined to conclude
' the parties merely regarded writing as a useful means for
iding evidence of the terms of the agreement and did not
m’ it to be a necessary condition for the incurring of an
igation. A passage cited by Gernet from the official history
of the Sui dynasty (581-618 A.D.) distinguished between written
ﬁcl-"ijnwritten sales from the point of view of the tax payable.
. 'Oc:ﬁments are said to be used for all sales of slaves, horses,
1, land and houses ("), This statement probably reflects a
andard practice; it cannot be interpreted as a rule requiring
writing as a condition of obligation. Gernet has suggested that,
wing an earlier belief in the magical-religious efficacy of
ng as a means of communication with the powers of the
er. world, in T’ang and Sung times people believed that fo
ain a writing from another gave the recipient « power » over
giver. Hence in a contract the source of one pariy’s obli-
1 ig the writing which he gives to the other (). However,
others have observed ('#), there iz not sufficient evidence to
lish the existence of such a belief in the « power» of the
ten contract.

he other possible sources of obligation {delivery of property
agreement) may be considered together, The issue can be

('1':26} Nine of the ten documents given by GERNET contain such a clause.
(127) Gerner, 310,

28) Op. eit., 335ff, esp. 8391,

9) Von Sexaer, 118; HuLsewi, cited above note 7, 35,
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put in this way: to what extent do the documents reflect a
principle of real obligation, that is, of obligation derived from
the receipt of property, or alternatively a Jprinciple of consensual
obligation, that is, of obligation flowing from the agreement, of
the parties (). The most significant fact which bears on this
issue is the recitation frequently found in the documents that
the physical exchange of eommodity and price has been com-
bleted. This recitation is found even where it is untrue. Thug, in
a contract for the purchase of an ox for a piece of satin {**) which
recites that « ce beeuf et ce prix ont été échangés aunjourd’hui
méme » but subsequently adds a provision for the payment of
interest on the satin, the addition makes it clear that the satin
was not in fact handed over at the time the ox was received (%),
Iu other documents, provigion is made for the payment of the
price at a date after receipt of the commodity and no statement
of simultaneous exchange of price and commodity is found (3.

Again, one has to understand these statements more in terms
of practice than of legal theory. In most cases, what was con-
templated was a transaction in which the price was handed over
when possession was taken of the object hought. The document
simply records what in fact had occurred, This is a perfectly
natural state of affairs. There wounld be no need for a document
recording the terms of the transaction until it had actually been
brought to fruition. It would be unlikely that the parties would
want to record the terms of a transaction stil! in an executory
stage. Certainly they would have had no notion of enforceable
obligations flowing from a mere agreement. This is a notion
almost certainly due to a conception of obligation refined by
iegal experts, perhaps working on the basis of commercial prac-

(130) Cfr the discussion of thig question by GerNET, 308ff, esp. 316
where he coneludes: « Le versement du prix apparait done moins comme
un paiement de Iz chose gue comme un moyen nécessaire & Ia création
de l'obligation » ; von SExerg, 11741

(131) The date is uncertain. The contract may be from the year 837,
897 or 957,

(132) Gerwmtr, 358 ; vox SENGER, 105,

(133) GERNET, 861 {vON SENGER, 107), 379 (von SENGER, 91).
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-On the other hand, a contemplated iransaction could be
;:to be brought to fruition where the seller was ready to
liver against an agreement by the purchaser to pay the price
a later date. Hence, this type of arrangement hecomes ac-
pted in practice and recorded in doenments. Too much signi-

ce probably should not be attached to the fact that in such
case the docmment might still use the formula appropriate to
sual case and recite that simultaneous exchange of com-
dity and price had taken place. The parties would just be
ploying a commonly used form of words without attaching
articular meaning to them, In general, one can conclude
the parties did not contemplate obligations arising just
their agreement; obligations arose once property had been
n ferred, either lhoth commodity and price or commodity
e. But it would be taking too legalistic and theoretical an
oach to say that contracting parties of the T’ang and SBung
adopted a principle of real as opposed to consensnal
tion. The abstraction of the thought expressed in this
rast would have been foreign to them.

factor which wag clearly regarded by the parties as in-
ing the incidence of obligation was their respective status.
as not status in the normaliy understood sense of social
n that was primarily meant, although it was relevant,
titus in the sense of the contractual position occupled by
rties. One initiated the transaction, that is, he was the one
anted to sell or buy something. His status, as that in
of suppliant, was lower than that of the other party.
tcordingly, in principle it wag the person who initiated the
action who was primarily regarded as incurring an obli-
on: An exception was made Where the soeial status of the
ion ._i_nitiating the transaction was higher than that of the
party ("**). These points may be illustrated by the following
racts. A document of 803 recites that a nun, having no
ources of grain and being in debt, sells her cow to the

haser for a particular quantity of grain. Although a clause

Bee the diseussion by GErvET, 324Ff; von Bexger, 122ff,
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.On the other hand, a eontemplated transaction could be
d:.to be brought to fruition where the seller was rveady to
er against an agreement by the purchaser to pay the price
later date. Hence, thig type of arrangement becomes ac-
cepted in practice and recorded in documents. Too much signi-
ance probably should not be attached to the fact that in such
ase the document might still use the formula appropriate to
o ugual case and reeite that simultaneous exchange of com-
ity and price had taken place. The parties would just be
mploying a commonly used form of words without attaching
particalar meaning to them. In general, one can conclude
it the parties did not contemplate obligations arising just
m their agreement; obligations arose once property had been
gferred, either both commodity and price or commodity
e, But it would be taking too legalistic and theoretical an
oach to say that contracting parties of the T’ang and Sung
iod'_adopted a principle of real as opposed to consensual
oation. The abstraction of the thonght expressed in this
a5t would have been foreign to them.

- factor which was clearly regarded by the parties as in-
ng the incidence of obligation was their respective status.
§ not status in the normally understood sense of social
on that was primarily meant, although it was relevant,
tatus in the sense of the contractual position occupied by
irties. One initiated the transaction, that is, he was the one
anted to sell or buy something. His sfatus, as that in
of suppliant, was lower than that of the other party.
cordingly, in principle it was the person who initiated the
saction who was primarily regarded as incurring an obli-
don, An exception was made where the social status of the
son_initiating the transaction was higher than that of the
ther party (**). These points may be illustrated by the following
racts. A document of 803 recites that a nun, having no
ources of grain and being in debt, sells her cow to the
rehaser for a particular quantity of grain. Although a clause

1}. Bee the discussion by GErNEr, 324ff; voN SEncER, 122ff,
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prolibiting recission applies to both parties, it is only the nun
who ig gaid to incur any further liability, that is the obligation
to replace the sold cow, shounld it prove to have been stolen, with
another of excellent quality. It is only the nun, her guarantors
and a witness who actually sign the contract (*). By contrast, in
another document () it is the purchaser who takes the initiative
in the purchase of an ox for a price in siitk. In thig case, the
seller gives no undertaking to replace the animal should it prove
to be stolen and the document is signed only by the purchaser,
hig son and a witness ().

With two excepfions, the other documents exhibit the same
pattern, that is, where the seller takeg the initiative he supplies
an undertaking to replace the commodity sold should it prove to
be stolen or subject to claims by third parties, and where the
purchaser takes the initiative no such undertaking is given. A
striking example is that of the contract for the exchange of
land in which if is only the party soliciting the exchange who
gives an undertaking to replace should the land hbe reclaimed
from the transferee by a third party ().

The two exceptions are a contract between a Buddhist monas-
tery and a barbarian (741) in which the monastery solicits the
purchase of a bull and yet the seller gives an undertaking to
compensate should the bull be stolen (**), and a contract (from
896 or 956) between two military officials for the purchase of a
house in which the seller gives an undertaking to replace even
though he was not the party who initiated the transaction (1.
The ancmaly in the case of the Buddhist monastery is probably
to be explained by the discrepancy in the social position of the
parties. The monastery was sufficiently superior in standing for
it to be able to impose its own terms, and may have been parti-
cularly interested in securing an undertaking to replace since

(135) GERNET, 349 ; von SEngER, 101.
(136) SBee note 131 above,

(137) GERNpT, 353 ; von SEweER, 108.
(138) GernET, 382f; voN SEvcER, 87f.
(189) GERNET, 357 ; voN SEnGER, 105,
(140) GernmT, 372; VON BENGER, 97.
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was dealing with-a possibly untrustworthy barbarian. No
ch: explanation is possible for the case of the contract between
military officials. One notes that it is relatively late, and it
r.reflect a tendency to introduce an undertaking to replace
all cases of sale irrespective of which party initiated the
cansaction (M),

hie: two standard terms found in the documents are the un-
tz{king to replace and an undertaking not to reseind. The
riet for the gale of a slave also contains a clause permitiing
geisgion should the slave turn out to have a disease (*?). The
toresting feature of the nndertaking to replace (apart from the
‘about status already considered) is that it gives rise not
‘ obligation to pay damages but to an obligation to supply
roperty of an equal quality, The contract between the Buddhist
pnastery and the barbarian simply says that the latter should
& compensation should the bull be stolen. But almost
nly what was meant was the supply of an equivalent bull
conditions which bring into operation the undertaking to
‘e vary according to the nature of the property. In the case
mals, the event guarded against ig theft (), in the case of
eg'it is the claiming of the slave by relatives of the seller (%),
in: the case of land and houses it is the claiming of the
operty by relatives of the seller (%) or occasionally even by

lises the possibility that all relevant members of the family

See Gmaxzr, 375f He also suggests that the seller in this case,
te did not solicit the sale and did not sign the contract, may not in
ave been bound by the undertaking.

423 See above.

). GerNEY, 340 (von BENGER, 101), 357 (von Sexerr, 105).

) GERNET, 364f; vox SENGER, 109.

) Genner, 370 (vox SEncEm, 99), 878 (von SExeER, 97), 877 (vox
R, 93).

4)' GerNET, 370 (von Smnemr, 99), referring to elder or younger
ithers of the seller or other relatives; Gernnpr, 383 (von SeNeER, 88),
ing just « anyone » without mentioning relatives.
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selling had not congented to the sale (especially where their
consent was not evidence( by adhesion to the contract).

Most of the contracts contain clauses which brohibit either
party from withdrawing and impose a penalty on the one who
first wishes to withdraw. In most cases, it is payable to the other
party, but in two it is payable to a publie authority (") and in one
the party rescinding is punished in addition with g beating ('),
The absence of the clause in two documents shows that it wag
not a necessary part of a contract, unless one assumes that it
would have been implied if not expressly stated, However, the
probability is that in the absence of the clauge either party was
allowed to « repent » and undo the traunsaction even after {he
contract had been drawn up and the commodity and price mu-
tually exchanged (**). Where the clause was inserted, it was still
open to either party o withdraw, but if he did, he ineunrred a
penalty. The wording of the clauses makes it clear that the
penalty ig incurred only where one wishes to withdraw without
the consent of the other,

A remarkable feature of the clause (from a Wegtern point of
view) is that it applies to a time after the execution of the con-
tract, that is, it contemplates that g party might « repent » and
withdraw even after the cominodity sold and the price have
respectively been delivered. This seems 1o reflect g Practice in
which buyers or sellers did not accept that execution of their
agreement necessarily finalised the matter. Fithepr might have
second thoughts and ask for his goods or his Price back and
one has to suppose that this Was an aceeptable form of behaviour,
What is uncertain ig the period of time during which such
«seconds thoughis » would have been tolerated. Ome suspects
that it would only have heen a relatively short period of time
after completion of the contract, that is, the signing of the
document and exchange of price and commodity, that a party
would have been permitted in practice to repent and « undo »
the transaction,

(147) GErnET, 373 (vox BExGER, 07}, 388¢F (von SexeEr, 83).
(148) Gerrzr, 384 ; vor SENGER, 88.
(149) Cfr the remarks of GERyET, 149,
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he signatories of a document are the person who initiated
transaction and is primarily bound by if, memberg of his

‘a bull, should prove to b(, stolen the seller and the omrantm
to fornish compensatlon (153) the other that if the person

on, the guarantors are to furnish compensation in his
154y, This no doubt represents the normal practice and is in

thing is said in the documents of the role of witnesses. One
t imagine that they could be called upon in the event of a

et de le pourvoir d’autorité: cette présence symbolise celle
oupe social auquel appartiennent les contractants » (). It
‘be that the witnesses to some extent were held to be repre-

- Cfr GERNET, 369,
GEBN‘ET, 384 ; vox SENGER, S9.
) GERNET, 353 (voN SENGER, 103) ; GERNET, 365 (voN Suvank, 110),
GERNET, 357 ; VoN SExcER, 105,
1} GERNET, 384 ; vox SeNosg, 85,
} Bee above.
6) Op. cit., 343 (likewise von SExcer, 126, but contra for the Han
&, HULSEWE, 0p. cit., 26£.
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be excluded altogether? For the moment the question must
remain open (15),

One important problem which receives no mention in the
fdocuments is the meang of enforceability. There ig no reference,
for example, to the fact that an appeal might be made to the
local magistrate. One might indeed conclude that the enforce.-
ability of contracts was a matter altogether outside the juris-
diction of the official courts except in so far as the making or
the enforcing of the contract involved a specific offence punished
by the code ("), There is some evidence from the Sung period that
the courts might hear a variety of claims mvolving contracts ().
Yet by and large enforcement of the terms of the contract seems
to have been a matter fop the parties themselves, Self-help might
be necessary in at leagt the following situations: (i) at the time
the docnment ig signed the goods sold arve delivered but the price
or part of it is not paid, (ii) either party wishes to rescingd,
(iii) the party who first rescinds thereby incurs g fine payable
to the other, (iv) the goods sold turn out to be stolen or the land
or glave sold ig elaimed by a third person, the saller theveby in-
curring an obligation to replace.

In the absence of agreement between the parties, self-help
might prove to be difficylt. Thus, a party wishing to rescind
might easily return goods to the other party or give up posses-
sion of land or house, but might not so easily be able to regain
the property he had initially delivered. Again it might not be
easy for a seller to obtain the particular items promised as price
or for a party entitled to a fine nnder g rescission clause to
obtain the particular property due. Or what course did a party
adopt who wished to enforce an obligation to replace where he
had lost the broperty =old {o a third party with a better claim ?
In a number of cases, it might have been Possible for a party to
seize from the other Property roughly equivalent in value to the
amount of his claim. For this burpose, « party » wonld inelude
any co-seller or co-buyer. Where this was not possible and there

(157) See further below.
(158} See above,
{159) See below.
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ag'a: guarantor a levy might be made on the latter’s property.
o, the question arises whether the gnarantor was entitled to
1p himself in some way from the principal party. If, as
ems in most cases to have been probable, the guarantor was a
lutive of the principal party, the answer perhaps was that he
recognized as having no formal claim: it was a matter for
amily adjustment. But on the cvidence as yet unavailable no
efinite answer can be given.

ere remains the question of personal Hability of a party or
antor with insufficient assets to make good the other’s
int. Some kind of personal servitude (as was possible in the
e of ordinary debts) was probably practised. The principal
f available (or even a member of his family), otherwise
guarantor, might have been liable to seizure by the party
h the clainl. Hither he might be made to provide labour to
alie of the claim or kept as means of exerting pressure on
elatives to pay. The fact of seizure (whether it is the debtor’s
ty or his person which is seized) raises the issue of the
tive strengths of the parties. If the one with the clagim
‘from a family considerably weaker than that of his
onent, hig elaim will be ineffective. The question of the re-
trengths of the parties is bound up with the question of
g'ree of kinghip support each could muster, and this in
'm'ay have depended upon a general consensus as to the
ness » or otherwise of the claim. Hence a number of fac-
ve o bearing upon the effectiveness with which a claim
& realized.

tracts other than sale have been less extensively studied by
rn scholars, but one has available a reasonable amount of
41 on loan, and a limited amount on hire and pledge, This
d not be taken as an exhaustive list of the variety of trans-
8 known in Tang and Sung times. Certainly other kinds
as can be seen from the catalogunes of documents which
en made ('), but they have not yet received adequate

fr L. Giies, Deseriptive Catalogue of the Chinese Manuseripts
nwhueng in the British Musewm (1957); Niida Nogroru, Toso
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treatment by Western sinologisis. As a specimen of a contract
of loan one may take that most frequently rveproduced in the
sources. This is a document dated 25th August 782 recording a
loan of 1,000 cash from the monk Ch’ien-ying of Hu-Kuo Monas-
tery to the soldier Ma Ling-chuang. The borrower undertakes to
pay interest at the rate of 10 % per month, principal and inter-
est to be repayahle on demand. Should the borrower not be able
to repay the lender iz authorized to seize his moveable property,
in particular cattle, to the value of the debt. The borrower, his
mother and younger sister have « signed » the contract by their
finger marks (). One notes that the interest is higher than that
specified in the law ('), and that the contract defines the remedy
of the lender should the borrower default. Another contract of
786 for a loan of money specifies that if the debtor is insolvent,
recourse may be had against the guarantor, whose name is ap-
pended to the document together with that of the lender and
borrower (). A guarantor seems to have been used when no other
person was associated with the borrower in the loan. Another
T’ang document records a loan of so much barley to be repaid by
the end of the month; if not, interest at the rate of a tenth of
the barley per month is to be paid. Should the debt not be repaid,
the lender is anthorized to take the borrower’s property to the
value of the debt. The contract specifies that if the principal
debtor is absent, his wife and son ave to repay (and by impli-
cation permits recourse against their property in the event of
defaunit}. There may in addition have been a clause excluding
land from the creditor’s power of distraint. The names at the end
of the document are those of the lender, the borrower, his wife
and sous {co-borrowers) and two witnesses ('™). Finally, one may

horitsy bunsho ne kenkyu (The Critical Study of Legal Documents of the
T’ang and Sung Eras), 2nd, ed. (1967), 2ff (Emglish summary).

(161) See Gries, Siw Cenfuries at Tunhuang, 35, Descriptive Catalogue,
Ne 7520, Yane, Money and Credit in China, 92f; A, SteEm, Ancient
Khotan 1 (1907}, 526f (giving a translation and notes by X. CHAVANNES).

(162) See above,

(163) STEIN, Ancient Khotan I, 525.

(164) The contraect is preserved in a fragmentary form. See H. Masg-
PERO, Les documents chinois de la troisiéme expédition de Sir Aurel Stein
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at not all contracts, in particnlar loans of commodities
e grain, provided for the payment of interest ('®).

most instroctive of the confracts of hire or lease iz a
nt of 690 recording a lease of 5 mou (%) of land at so mmuch
jer mmot. The document states that the « price » of 3 mou
_eﬁ"delivered and that the remainder of the wheat due is

de before the main act which it contemplates (delivery of
ion of the land) takes place. All that has been done is
nt of part of the « price ». No doubt this would have been
“ded as essential, that is, that no contract would have heen
de where neither the 1and was delivered nor the « price » paid,
one seems to be coming cloge to the purely executory con.
The only other versions of contracts of hire which I have
rd briefly the hire of a labourer’s services in reiurn for
f-clothes and a pair of shoes () and the hire of a don-
But no further details of the terms of the transaction are

_O‘emmlc (1953), 150 (document 313). MasrEro, wrongly I think,
the: witnesses as guarantors. Yane suggests that witnesses lke
T8 might be liable if the principal debtor was unavailable (op.
10.7) but I bhave seen no evidence for this proposition.

Gires, 8ix Centuries, 35, Ootelogue, N° T531; Srein, Ancient
__I,: 529 (No. 10) ; .8, WugLan, The Pawnshop in Ching {1979), of
bservations on the eircumstances under which interest might or
ot be charged).

One mow ig approximately one sixth of an aere.

‘this is considered as interest, it far exceeds the legal limit,
One sheny is equal to one pint.

ASPERC, Documents chinois, 151 (No. 314).

) 924 A.D). Groes, Sie Centuries, 36, Catalogue, No. 7522,

) GrLus, Cetaiogue, No. 7525,
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With respect to pledge, there is sometimes a difficulty in dis-
tinguishing pledge from sale. Thus, a contract of 991 provides
for the sale of a slave-girl as settlement for a debt of silk. How-
ever, since the contract provides that the silk is still due and is
to be repaid within six months, it seems that the slave girl in
reality acts as security and perhaps also is & meang of providing
interest on the debt (through the use of her services by the len-
der). The contract incluedes a clause familiar from contracts of
sale to the effect that either party who rescinds is to forfeit (to
the other) a piece of silk and two sheep (%). On the other hand, a
clear illustration of pledge is provided by a contract from the
latter part of the eighth century (unfortunately preserved in a
fragmentary form). This states that a woman, being in need of
money, pledges a series of articles with the lender. The impor-
tant part is that stipulating the creditor’s remedy. Tf the debt is
not repaid, the articles will be confiscated and the creditor is to
have a power of sale ("), What is not clear is whether the parties
contemplated that the creditor might keep the articles without
selling them, or, if they were sold, whether he might keep the
entire proceeds or only such amount as was equivalent to the
debt (™).

Apart from the codes and documents recording actual con-
traets, there are other sources that yield useful information.
Although no cagebook from the T’ang period sSurvives, some
were put together in the Sung period. Of these, the Tang-yin-pi-
shih (completed in 1211) has been edited and translated by R.H.
van Gulik under the title « Parallel Cages from Under the Pear
Tree » (%), It records a number of decisions by magistrates and
prefects mainly from the Sung, but some going back to the
T’ang. A few of the cases concern contracts. Although they are
meant more to illustrate the ingenuity of the judge in detecting

(172) Gues, Siw Centuries, 38, Catalogue, No. 7521, Cfr also the « mort-
gage » of land noted by Girzs, Catalogue, No, 7547 (very few details being
given).

(173) StEw, Ancient Khotan I, 527f (No. 6) ; LIy, op. eit., 116f,

(174) Cfr the statutory provision above.

(175) Published in 19586.
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ath than to explore the law, they do offer a few interesting
Jits into the operation of the law.

‘vort’ the latter part of the Dth century (late T’ang) comes a
 {liiistrating the law of pledge (), One farmer mortgaged the
ed_' of hig farm to a neighbour in refurn for a cash sum. After
1ad repaid what seems to have been the greater part(”’) (under-
ing to pay the balance the following day) the creditor denied
axistence of an agreement (thus proposing to keep both title
nd the cash already received). In the absence of either a
tten agreement or witnesses, the debtor was unable to estab-
the truth until a wise magistrate found a means of getting
feditor to acknowledge that he had received from the debtor
_' o redeem his deeds. This case shows that it was possible
ral contracts of pledge involving large amounts of property
made between persons without recourse to documents, No

bi:in fact this was common practice among friends, relatives
i neighbours. More important, perhaps, is the point that a
ortrage of land might be effected through the deposit of the
tle-deeds » with the creditor, the debtor retaining possession
{theland {17), This again must have been common practice since
ilowed the debtor to continue to farm the land and use the
act}éds of the harvest to repay the debt,

& other cases concern attempts by persons to acquire the
of a neighbour or relative by means of a forged document (™),
most instructive of these tnrns on an unsuccessful atiempt
someone to buy land from his elderly neighbour (). The former
g_éd a deed (presumably of sale) and on the neighbour’s death
¢ possession of hig land and expelled his young son. The latter
'__Wenty vears sought redress by legal means without suceess.
ventually a new prefect discovered the truth in part by re-

76) Vaw GULIE, op. cit,, 178 (6TB).

(177} Op. cit,, 180, note to case,

78} It is not entirely clear what these deeds were: they may have
c31§ided a document recording a sale to the creditor or acknowledging
:he was owner.

179) Van GULIK, 0p. cit., 120 (31A), 121 (31B), 125 (344), 142 (45B).
(180) Van GuULIE, op. cit., 125 (34A).
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minding the defendant that if a contract had genuinely been
drawn up, the neighbours wounld have been asked to witness it;
they would still be alive and could be summoned to give evidence.
In the end the defendant confessed. The compiler of the case-
book adds a note to the effect that the ancient rule required the
completion of a deed in the presence of neighbours, but that this
valuable practice had been discontinued in recent years by the
authorities. There is here an important piece of evidence that
witnesses might be called upon to testify to the making of a
confract. Precisely where it was alleged that a document was
forged their testimony would be necessary. Hence, the view
expressed by Gernet and von Senger (¥!) that witnesses were
mevely necessary for the formal validity of the document and
the trangaction requires to be qualified.

A general question that emerges from these reports of cases
ig the ground of the eourt’s jurisdiction in matters of contract.
Sinece so little is said in the reports about the law, one finds
no statement by the court of the formal complaint or issue
presented fo it. Was it possible for any party aggrieved by the
conduct of another to seek the assistance of the court? It is not
certain that this was the position (*?). The cases recorded all
arose from the commission of a punishable offence, either the
forgery of a document or the obtaining of property by deceit.
Hence, the position may have been that the court would not take
jurisdiction in a case of contract unless there was an allegation
that one of the parties had committed an offence or broken a
statutory rule ('®). Tt is interesting to compare the cases in the
T ang-yin-pi-shih with those collected in another Sung case-book,
the Ming-lung Shw-pan Chiing-ming chi (« Collection of Famous
Judicial Decisions ») which records decisions given in legal cases
by eminent officials of the end of the Southern Bung dynasty
{early 13th century) (™). These cases are very different from the

(181) See above.

(182) Cfr the restrictive statutory rules above.

(183) Though, as has heen seen, statutory limits on interest rates seem
to have been ignored.

{184) See the thesis of ILR. Burns {cited above note 8T7) 1iif, t;
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{ier. cases collected in the other work. They show full legal
gﬁ._m'ent and ilustrate a wide range of circumstances in which
putes involving « family property » might be adjudicated by
hie courts. In particular, there are cases on complicated issues
ing from the pledging and sub-pledging of land which show,
r:alia, that persons who wished to redeem property alleged
o be pledged might approach the court and seek a judgment in
heir favour (%), The court appears to have entertained the claim
eri though no public interest or legally punishable offence was
alved. What one cannot determine is whether the courfs
tild: have exercised jurisdiction so freely two centuries or so

riother source with rvelevant material is the essays of the
reat T’ang statesman and writer Han Y (768-824). These con-
ain-passages on the plight of debtors and the means by which
ey may be relieved. One memorial to the emperor is in fact
evoted to this guestion. Han Yii explaing that in hig term as
efeet of Yuanchow {a relatively small district) he had dis-
ed. 731 free men and women who, in contravention of the
had been given as pledges for debt and virtnally enslaved
heir creditors. The law in question ig that reproduced above
biting the giving of a free person into slavery as a pledge.
ondition of such debtors was indistinguishable from that
lave. They were heaten and made to work by their creditors
they died. Han Yii states that in accordance with the law
ad the value of the service provided by the debtors assessed
reed them. This may mean that where the value of the
s labour was deemed to equal the amount of the debt he
9 freed. Han Yt calls upon the emperor to instruct officials
;onghout the empire to secure the release of enslaved debt-

EREY, Conception of the Family in the Sung Dynasty, Journal of
an Studies XLIXT (1984), 233,

185) BURNS, 0p. ¢if., 200£f,

6) There is a text and translation of this memorial in Shih Shun
5 Chinese Classical Prose, The Right Masters of the T'ang-Sung Period
""9_), 52f and a translation in Lin, op. ¢it., 85.
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A similar account ig given in the inscription composed by
Han Yii for the tomb of a fellow official, Liu Tzu-hou, who was
Prefect of Linchow in the early part of the 9th century. A local
custom was the taking of men and women as security for debt. I
the debt was not redeemed in time gnd the interest came to equal
the capital, the surety was forfeit and became a slave of the
creditor, Liu, when prefect, sought to rectify the situation by
allowing the very poor to discharge their debt by means of their
labour. Their creditors were to keep a written record of their
services and release them as soon as the value of the lahour
equalled the amount of the debt. This rule was applied in othep
prefectures with the result that nearly 1,060 sureties were re-
leased by the end of the year (*7). There is an implication heve
that common practice was for a debtor at the time of incurring
the debt to agree {probably in writing) that should he not be able
to redeem, the creditor was to have a right to the services either
of himself or of some member of his family.

To some extent the Iaw, as has been seen ('), permitted credi-
tors to seek satisfaction of debis by means of the labour of the
debtor or members of his family. But what seems to have hap-
pened is that this provision was abused. Once a debtor fell into
the power of a creditor he was unable to eseape, no matter how
much labour he supplied. Tn effect, his position became indis-
tinguishable from that of a slave, as Han Yii observes in his
memorial. Tt was this virtual enslaving of debtors under which
they lost any hope of freedom that officials such as Han Yii
and Liu Tzn-hou sought to prevent. Whether their intervention
Pproduced more than a loegl and temporary amelioration is
doubtiul (#),

(187) Lau, op. cit., 92f; L, op. eit., 86,

(188) See above.

(189) I would like to thank Dr. LR. Bugrns for help on a number of
points,
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